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Recent developments in pension programs, affecting 
more than one-third of all employees in the country 
covered by private plans, are reviewed in our 7960 
Study of Industrial Retirement Plans. 


Bankers Trust, long a leader in pension planning and 
administration, has prepared this 228-page book as 
part of its continuous activity and extensive research 
in the field. The book is especially valuable to execu- 
tives concerned with pension planning, because it 
covers the most recent developments, new programs 
and changes in existing plans. 


To get your copy of 7960 Study of /ndustria/ 
Retirement Plans, please write on your 
company letterhead to Pension Trust Divi- 
sion, Bankers Trust Company, 16 Wall Street, 
New York 15, N. Y. 


BANKERS TRUST COMPANY, NEW YORK 


FORWARD-LOOKING BUSINESS 
NEEDS A FORWARD-LOOKING BANK 
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Association Activities 


THE RIGHT HONORABLE LORD BIRKETT, a former Judge of the 
King’s Bench Division, High Court of Justice and a Lord Justice 
of Appeal from 1950 to 1957, was awarded an Honorary Member- 
ship in the Association on November 15. Lord Birkett addressed 
a large audience in the Meeting Hall on the subject of “Some 
Reflections on Advocacy.” Lord Birkett’s lecture will be pub- 
lished in an early issue of THE RECORD. 

Prior to going on the bench, Lord Birkett was one of the most 
distinguished Queen’s Counsel. He holds honorary degrees from 
the Universities of London, Birmingham, Cambridge and Hull 
and is an Honorary Fellow of Emmanuel College at Cambridge. 
He has been a member of Parliament, was Master of the Com- 
pany of Curriers and Treasurer of the Inner Temple. 


e@o 


THE GuEst of honor at the Annual Twelfth Night Show, to be 
held on January 6, will be Whitney North Seymour. The Chair- 
man of the Committee on Entertainment, Mitchell Jelline, has 
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appointed Richard N. Burns and Alan J. Littau as co-chairmen of 
the committee supervising the production of the show. 


o@eo 


THE GENERAL Council of the Bar, of which Geoffrey Lawrence is 
the Chairman and William W. Boulton the Secretary, has trans- 
mitted to the Association the following resolutions passed by the 
Council on October 17, 1960: 


“1. Tat the most sincere thanks and warm appreciation 
of the Council be conveyed to the President, Officers, 
Hospitality Committee and staff of The Association of 
the Bar of the City of New York on behalf of all mem- 
bers of the Bar of England and Wales who visited New 
York after the conclusion of the 83rd Meeting of the 
American Bar Association, for the abundant and gener- 
ous hospitality bestowed upon them and upon mem- 
bers of their families and in particular that the grati- 
tude of the Council be conveyed to all the hosts and 
hostesses who generously invited members of the Bar 
of England and Wales and their families to stay in their 
homes during their visit. 


2. THarT by its invitation to visit New York and by the 
excellence of the programme which it spared neither 
effort nor expense to provide The Association of the 
Bar of the City of New York, in the opinion of the 
Council, has rendered a most valuable service in 
strengthening the ties of friendship and understanding 
between the legal professions and the peoples of Amer- 
ica and England.” 

°o@Mo 


AT ITs organization meeting, the Committee on Trade Marks 
and Unfair Competition decided to organize its work for the 
coming year under four subcommittees: federal legislation and 
relationship of patent office and courts; state trade mark prob- 
lems; neighboring rights; and current developments in the law. 
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The Committee will continue to try to secure enactment of 
the proposed Unfair Commercial Activities Act (HR 7833). It 
was drafted by the Committee and introduced in the House of 
Representatives by Representative John V. Lindsay. 


°o@o 


AT A DINNER meeting of the Foreign Law Committee, James G. 
Johnson, Jr., Chairman, the Committee had as its guests: His 
Excellency Ignacio Pinto, the Dahomey Ambassador to the U.N.; 
The Honorable E. K. Dadzie, Head of Legal Division, Ministry 
of Foreign Affairs, Ghana; Mr. A. C. Kuma, Member of the 
Ghana Delegation to the U.N.; and Mr. Julius Engel, African- 
American Institute. The Committee discussed with the guests 
the legal systems of the countries which they represent. 


o@o 


AT ITs organization meeting in November, the Committee on 
Federal Legislation, Edwin L. Gasperini, Chairman, had as its 
guest Senator Jacob K. Javits. Senator Javits discussed with the 
Committee the forthcoming session of the Congress and ex- 
pressed his gratification at the help the Committee had given 
his office during the past year. 


e@o 


THE NEW YORK CiTy Regional Rounds of the National Moot 
Court Competition were held on November 17 and 18 at the 
House of the Association. The participating law schools were: 
Brooklyn Law School; Columbia University School of Law; St. 
John’s University School of Law; Fordham University School of 
Law; New York University School of Law; and New York Law 
School. 

The regional competition was won by the Fordham University 
School of Law and the winners were awarded the Whitney North 
Seymour Award. The award was won last year by Columbia 
University School of Law. 

The Best Oral award was won by John M. Burns, III of Co- 
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lumbia University School of Law. New York University won the 
prize for best brief of the competition. 

The winning team will go on to participate in the finals of the 
National Moot Court Competition to be held on December 7, 
8 and 9. 

The case argued this year concerned legal implications of a 
dual employment relationship and the interpretations of certain 
provisions of the National Labor Relations Act. 


0@o 


AT ITs organization meeting, the Committee on Municipal Af- 
fairs, Paul Windels, Chairman, completed plans for a study of 
proposals for the revision of the City Charter. Walter D. Binger 
was a guest of the Committee and offered a number of suggestions 
concerning the reorganization of the city government. 


e@o 


AMONG TOPICS to be discussed at the meetings of the Special Com- 
mittee on Science and Law, Oscar M. Ruebhausen, Chairman, 
are: security and survival; the impact of new scientific techniques 
on the administration of justice and social and political institu- 
tions; and the impact of the new technology on the protection 
of individual rights. 

e@o 


THE COMMITTEE ON ART, Edmund T. Delaney, Chairman, opened 
its annual Photographic Show with a reception on December 6. 
The subcommittee in charge of the Show which had a very large 
number of entries was: Robert T. H. Davidson, Chairman, Otis 
B. Bosworth, Richard Flender, L. Robert Primoff, Arthur N. 
Seiff. 

The Committee is also engaged in the study of art forgeries 
and rights in connection with the reproduction of works of art. 


e@o 


THE COMMITTEE on Insurance Law, Harry J. McCallion, Chair- 
man, has organized its work for the coming year under five sub- 
committees: individual and group life, accident and sickness 
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insurance and annuities; casualty and compensation insurance; 
fire and marine insurance; state and federal regulation; and 
forums and symposia. 

°o@o 


A stupy of the rules of trade associations and other business 
groups regulating the conduct of arbitration tribunals is the 
subject of a study being undertaken by the Committee on Arbi- 
tration, Monroe E. Stein, Chairman. The Committee is also plan- 
ning a study on various methods of advising arbitrators on how 
to conduct arbitrations. 

Vesey 


THE COMMITTEE on the Domestic Relations Court, Edgar J. 
Nathan, grd, Chairman, will sponsor, in cooperation with the 
Legal Aid Society, a study of the problem of legal representation 
of respondents in the Children’s Court. The Committee has also 
under consideration the recommendations made in the ““MaclIver 
Report,” The Judicial Process: Its Impact on Youth. 


e@o 


THE LEGAL, marketing, advertising and public relations consid- 
erations in choosing a trademark are discussed by nine experts 
in a new 92-page book, ““T'rademark Selection,” just published 
at $2 by The United States Trademark Association, 6 East 45th 
Street, New York 17, N. Y. 

It is a verbatim account of how two groups of management 
men and consultants used “the management team” method in 
choosing a trademark for a new consumer product for a chemical 
company. 

°@eo 
AT THE November meeting of the Committee on Uniform State 
Laws, Lester E. Denonn, Chairman, Alfred A. Buerger, one of 
the New York State Uniform Laws Commissioners, was a guest 
of the Committee. Mr. Buerger reviewed the activities of the 
Commission and discussed with the Committee the four lines of 
activity which the Committee is undertaking: a review of what 
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is now before the Uniform Commissioners; a study of the recom- 
mendations of the New York Law Review Commission with 
respect to the commercial code; and an analysis of new laws 
before the New York State Legislature which may have an affect 
upon the Uniform Laws and Model Acts. 


°o@Mo 


IN THIS issue of THE RECORD the President discusses the process 
of selecting committees. It will interest some members to read 
the list of committee members 50 years ago when Francis Lynde 
Stetson was President of the Association. At that time there were 
only ten committees of the Association and only 2,056 members. 


EXECUTIVE COMMITTEE 


Ex-officio 
Francis Lynde Stetson, President Silas B. Brownell, Secretary 
S. Sidney Smith, Treasurer 
Class of 1910 


William Edmond Curtis John A. Garver, Chairman 
John Frankenheimer Robert Grier Monroe 
Alton B. Parker 


Class of rgrr 


Charles H. Beckett Carl A. De Gersdorff 
Lucius Hart Beers, Secretary Lewis L. Delafield 
R. Burnham Moffat 


Class of 1912 


Frederic R. Coudert Samuel H. Ordway 
Frederic J. Middlebrook George L. Sterling 
Bronson Winthrop 


COMMITTEE ON THE AMENDMENT OF THE LAW 


Clarence D. Ashley William V. Rowe 

Cephas Brainerd, Chairman Eugene Smith 

Wilbur Larremore Nelson S. Spencer 

Louis Marshall Frederick S. Wait, Secretary 


Charles H. Young 
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JUDICIARY COMMITTEE 


Charles C. Burlingham William Travers Jerome 
James Byrne J. Frederic Kernochan 
Austen G. Fox Victor Morawetz 
William D. Guthrie, Chairman Morgan J. O’Brien 


Henry L. Stimson, Secretary 


COMMITTEE ON GRIEVANCES 


Gherardi Davis Tompkins McIlvaine 

Henry R. Hoyt Nathan Ottinger 

Francis H. Kinnicutt Thomas D. Thacher 

Wallace Macfarlane Howard Townsend, Chairman 
Forsyth Wickes 


Einar Chrystie, Attorney 


COMMITTEE ON FEDERAL LEGISLATION 


Herbert Barry Stanley W. Dexter, Secretary 
‘James L. Bishop Walter D. Edmonds 
William G. Choate, Chairman Abraham I. Elkus 

Frank W. M. Cutcheon Arthur H. Masten 


Edmond E. Wise 


COMMITTEE ON JUDICIAL NOMINATIONS 


Mortimer C. Addoms Lawrence Godkin 
Henry DeForest Baldwin John Henry Hammond 
William C. Cammann John H. Iselin, Secretary 
Alexander V. Campbell Thomas Thacher 
William N. Cohen, Chairman Hector W. Thomas 


COMMITTEE ON ADMISSIONS 


Class of 1910 


Joseph P. Cotton, Jr. Adrian H. Larkin 
Morton L. Fearey Charles Neave 
James Gore King Charles C. Nott, Jr., Chairman 


Eliot Tuckerman 


Class of rorr 


Hugh A. Bayne Wilson M. Powell, Jr. 
Joseph H. Choate, Jr. Robert Kelly Prentice 
J. Frederick Eagle Thomas N. Rhinelander 


Allen Wardwell, Secretary 
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Class of 1912 


Walter D. Edmonds Augustus Noble Hand 
A. Leo Everett Albert B. Kerr 
William Greenough, Jr. Russell C. Leffingwell 


Langdon Parker Marvin 


COMMITTEE ON MEMORIALS 


John Frankenheimer, Chairman Charles H. Beckett 
Frederic J. Middlebrook 


LIBRARY COMMITTEE 


Lucius Hart Beers E. C. Henderson, Chairman 
George Folger Canfield Bronson Winthrop, Secretary 
Edwin D. Worcester 


HOUSE COMMITTEE 


R. Burnham Moffat Robert Grier Monroe, Chairman 
Samuel H. Ordway 


o@o 


THE HONORABLE Samuel C. Coleman, Justice of the City Court, 
is collecting materials for a memoir of the late C. C. Burlingham. 
He would be grateful to receive copies of letters or other materials 
from or relating to Mr. Burlingham. They should be sent to Jus- 
tice Coleman, Old County Court House, City Hall Park, New 
York, N.Y. 

e@o 


THE COMMITTEE on State Legislation, of which Sheldon Oliensis 
is the Chairman, has prepared a careful comment on the pro- 
posals of the Advisory Committee on the Revision of the Civil 
Practice Act. Copies of the Committee’s report have been sent 
to the Advisory Committee, the Counsel of the Judicial Confer- 
ence and other interested parties. 

A limited number of copies of the Committee’s report are 
available upon application to the office of the Executive Secretary. 
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The Calendar of the Association 


December 5 


December 6 


December 7 
December 8 
December 9 


December 12 


December 13 


December 14 


December 15 


for December and January 


(as of December 1, 1960) 


Dinner Meeting of Committee on Professional Ethics 
Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


Opening of Photographic Show, 4:30 P.M. 
Dinner Meeting of Special Committee on the Study of 
Commitment Procedures 


National Moot Court Competition. Sponsorship Young 
Lawyers Committee 


National Moot Court Competition. Sponsorship Young 
Lawyers Committee 


National Moot Court Competition. Sponsorship Young 
Lawyers Committee 


Dinner Meeting of Special Committee on Housing and 
Urban Development 

Symposium: “The Validity of Alabama and Mexican 
Divorce.” Sponsorship Committee on Medical Juris- 
prudence and Federal Bar Association Committee 
on Marriage and Divorce 

Dinner Meeting of Committee on Science and Law 

Meeting of Committee on Corporate Law Departments 


Stated Meeting of the Association, 5:00 P.M., Buffet 
Supper, 6:30 P.M. 8:00 P.M. Remarks. Chief Judge 
Lumbard 


Dinner Meeting of Committee on Federal Legislation 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Meeting of Committee on State Legislation 


Symposium: Sponsorship Committee on Medical Juris- 
prudence and Section on Litigation 
Dinner Meeting of Committee on Military Justice 
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December 19 





December 20 


December 21 


December 27 


January 4 
January 6 
January 9 


January 10 


January 11 


January 16 


January 17 


January 18 
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Dinner Meeting of Committee on Family Law 
Dinner Meeting of Committee on the Bill of Rights 


Meeting of Committee on Arbitration 
Meeting of Committee on Domestic Relations Court 
Dinner Meeting of Committee on Administrative Law 


Meeting of Committee on Admissions 

Meeting of Committee on Foreign Law 

Dinner Meeting of Committee on Municipal Affairs 
Dinner Meeting of Committee on Copyright 


Meeting of Library Committee 
Dinner Meeting of Executive Committee 


Twelfth Night Festival. Sponsorship Entertainment 
Committee 


Dinner Meeting of Committee on Professional Ethics 

Dinner Meeting of Special Committee on Housing and 
Urban Development 

Dinner Meeting of Special Committee on Science and 
Law 

Meeting of Section on Corporate Law Departments 


Dinner Meeting of Committee on Aeronautics 

Dinner Meeting of Committee on Insurance Law 

Dinner Meeting of Special Committee on Banking 

Dinner Meeting of Committee on Trademarks and 
Unfair Competition 


Meeting of Section on Wills, Trusts and Estates 
Dinner Meeting of Committee on Legal Aid 


Dinner Meeting of Committee on Medical Jurispru- 
dence 
Dinner Meeting of Committee on the Bill of Rights 


Stated Meeting of the Association, 8:00 P.M., Buffet 
Supper, 6:15 P.M. 

Meeting of Committee on Arbitration 

Meeting of Committee on State Legislation 


Meeting of Committee on Admissions 
Dinner Meeting of Committee on Federal Legislation 
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January 


January 


January 


January 


January 


January 
January 
January 


January 


18 


19 


24 


25 


26 


27 
28 


31 
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Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Dinner Meeting of Committee on Foreign Law 

Meeting of Committee on Municipal Affairs 


Dinner Meeting of Committee on Trade Regulation 


Meeting of Library Committee 
Dinner Meeting of Committee on Family Law 
Dinner Meeting of Committee on Copyright 


Meeting of Committee on State Legislation 

Dinner Meeting of Committee on Domestic Relations 
Court 

Dinner Meeting of Committee on Trade Marks and 
Unfair Competition 

Dinner Meeting of Committee on Administrative Law 


Meeting of New York State Bar Association Section on 
Food, Drug and Cosmetic Law 


Annual Meeting of New York State Bar Association 
Annual Meeting of New York State Bar Association 
Annual Meeting of New York State Bar Association 


Meeting of Committee on State Legislation 
Dinner Meeting of Special Committee on Banking 











‘The President’s Letter 


To the Members of the Association: 


In one of his annual reports, former President Webster said, 
“The preeminence of the Association is a quality for which no 
specific credit can be assumed or assigned. It is the effluent of a 
stream into which, since 1870, officers and committees and mem- 
bers without number have poured measureless talent and effort.” 

I would like to devote this letter to the manner in which our 
committees are selected. I do this because every new President 
is impressed and even thrilled during the first one hundred days 
of his office to find that something like 1,300 of our members are 
actively asking for committee service. He is impressed and thrilled 
but he is also somewhat baffled by the hard statistics confronting 
him. There are about 1,000 members serving on committees of 
the Association. Most of these committees under our By-laws lose 
by the rotation system one-third of their members each year. 
Thus there are only 300 committee vacancies to fill. 

I repeat that for these 300 vacancies there are generally at least 
1,300 active applicants. By “active” I do not mean that in some 
casual way over the years the applicant has indicated a conven- 
tional interest in committee assignment. I mean that the 1,300 
applicants have a sturdy interest in being assigned to a commit- 
tee and doing work for the Association. They have indicated 
their interest in letters to me, to the Executive Secretary and to 
the committee chairmen. We welcome these letters. They indi- 
cate a wealth of talent and interest, which are the Association’s 
best assets. What troubles us is that out of these 1,300 volunteers 
we can only make use of about 300. How are those 300 selected? 

The selection process is something like this: the letters of 
the applicants or those from their sponsors are carefully coilated 
in the Executive Secretary’s office. Shortly after his election the 
President and the Executive Secretary arrange interviews with 
committee chairmen, scheduled at one-half hour intervals. At 
each of these meetings, the President has before him a file which 
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contains not only letters from applicants but also memoranda 
on applicants who have indicated their interest in serving on 
committees in some other way. Each of these applicants has been 
checked and the President has before him such information as 
their law school, their specialized practice, if any, and their previ- 
ous committee service in the Association. 

The President and the chairmen then review each applicant. 
It has been the custom, and I believe a wise one, to permit the 
chairmen to have a very large part in the selection of members 
for his committee. This seems to me to be a wise system because 
after all it is the chairman who is ultimately responsible for the 
work product of his committee, and he should have the best 
workers he can find. Moreover, the chairman often has in mind 
special projects which he wishes to undertake and for which he 
needs special talent. 

When the chairman and the President have arrived at a tenta- 
tive list for the committee they then review that list with a view 
to “balancing” the committee. An obvious element to be con- 
sidered is the age of committee members. We want to take 
advantage of the experienced lawyer as well as the enthusiasm 
of the younger lawyer. We try to strike a balance in controversial 
fields between members who in their practice represent one side 
or the other of a field in which there is legitimate difference of 
opinion. Other elements are also considered, such as prior com- 
mittee service. I think no chairman or President who has gone 
through this selecting process, which, by the way, occupies nearly 
three weeks of the President’s time, can help but be impressed 
with the fact that it is an objective process and that the only con- 
sideration that really counts is the welfare of the Association. 

Having said all this, there still remains, of course, the prob- 
lem of how to utilize the energies and abilities of those members 
who are disappointed each year by not being assigned to com- 
mittees. We obviously cannot increase the size of committees. 
Most committees now consist of fifteen members and a chairman. 
Larger committees would be unwieldy and could not comfort- 
ably be accommodated in our meeting rooms. We do not like 
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to increase the number of committees unless there is a com- 
pelling reason for doing so and do not believe in simply making 
work. In recent years, however, we have established such new 
committees as the Special Committee on Banking Law, the Spe- 
cial Committee on Science and Law, and the Committee on Cor- 
porate Law Departments. In each case where a new committee 
was established there was ample evidence of solid work to be 
done. Other possible means for increased participation are given 
frequent and hopeful study. 

Service on committees is not the only way in which members 
may participate in Association activities. Meetings of the various 
sections of the Committee on Post-Admission Legal Education 
give opportunity for fruitful discussion. Other committees 
frequently hold meetings and symposia which are open to all 
members. Members should not overlook the opportunity of par- 
ticipating in the Association’s w ork through the Stated Meetings 
of the Association. I was pleased to read in the admirable report 
of my predecessor that he “cherished our Association’s ‘town 
meeting’ way of doing business” and I also share the view of 
another predecessor, Whitney North Seymour, that “those of our 
members who do not attend the meetings are missing some of 
the values of our professional comradeship.” 

I come back, then, to Mr. Webster’s figure of a stream into 
which officers, committees and members can add talent and 
effort if they do this by being conscientious officers, hard working 
members of committees and members interested in participating 
in the Stated Meetings and the open meetings of sections and 
committees. It was this cooperative endeavor that Charles Evans 
Hughes had in mind when he said on assuming the office of 
President, ““This Association is greater than the sum of all its 
parts. I think it may be said it is even more wholesome than the 
sum of all its parts; wholesome and salutary as those parts 
may be.” 

OrIson S. MARDEN 
November 15, 1960 











The Continuing Education of the 
Complete Lawyer 
By Harrison ‘TWEED 


Everybody has been talking about education ever since people 
could talk. And even before that there must have been some 
communication on the subject by those who could only make 
signs. It would be interesting to know how many words were 
written and spoken about education in the twelve months of 
1959. Unfortunately, there are no reliable statistics. 

All sorts of reasons have been given by the educational phi- 
losophers why education is important. I am an amateur in the 
field but I have Woodrow Wilson’s blessing in his statement 
that: 


“When it comes to doing new things and doing them well, 
I will back the amateur against the professional every 
time, because the professional does it out of the books 
and the amateur does it with his eyes open upon a new 
world and with a new set of circumstances. He knows so 
little about it that he is fool enough to try the right thing.” 


My amateurish conception of the purpose of education is a 
very simple and earthy one: it is to increase the student’s useful- 
ness in the world. But that carries with it an important by- 
product. For most human beings who find themselves useful 
derive a sense of fulfillment which makes for their greater enjoy- 
ment of life and their increased happiness. And I am heathen 
enough to believe that happiness is a thoroughly desirable state 
of mind and soul. Indeed, I believe that the most important thing 
in life is the enjoyment of it. I think it is seldom that a lawyer— 


Editor’s Note: The article published here is an edited version of the Tyrrell 
Williams lecture given by Mr. Tweed at the Washington University School of Law 
and is published with the permission of the Washington University Law Quarterly. 
The full text of Mr. Tweed’s lecture together with extensive annotations will 
appear in volume 1960, No. 4 of the Quarterly. 
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or almost anyone else—does really well anything that he does not 
enjoy doing. It is sometimes hard to tell which comes first, the 
quality of the performance or the pleasure derived but almost 
always the two co-exist. 

That justification of education seems to me to be particularly 
applicable to the continuing education of lawyers. Certainly the 
lawyer who is not useful to others cannot or ought not to be 
happy. Indeed, he is no lawyer at all, for it is of the essence of the 
lawyer’s calling that he serve others. The extent to which he 
does so—other things being equal—measures his status in the 
profession. 

Taking a look at education in general, it was at about the 
turn of the century that the clamor was for more and better edu- 
cation in the liberal arts. This still persists notwithstanding that 
the number of students now participating is ten times as great 
and still increasing. There are those, however, who doubt whether 
there is not now a threatened excess in the number of those who 
seek, or at least subject themselves, to this sort of education. The 
doubters believe that some of these students would live happier 
lives if they had learned less about art and music and more about 
the practicalities and techniques of what has become their life’s 
work. 

Then came the period, about 1930, when the technologists told 
the world that working hours were going to be so reduced that 
the important thing to learn was how to use spare time. It is true 
that the modern machine has dispensed with a great deal of man- 
ual labor but the demand for goods has so greatly increased that 
men and women still work a considerable part of the time and 
are not at all worried about what they are to do during the rest 
of it. How to enjoy leisure is a subject on which every man is his 
own expert, although the expertness of very few is vindicated by 
their lives. 

The Second World War and its aftermath brought an emphasis 
on scientific study in many fields—electronics, nuclear forces and 
the problems of space. This was accentuated when the sputnik 
flared and the demand became insistent for scientific education 
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to enable us to compete successfully with the Russians. Of quite 
a different sort was the appreciation which came as a reaction to 
the McCarthy era of the importance of education on the nature 
and value of civil rights. More recently this has merged with the 
school of thought which believes that our superiority over the 
Russians can best be established through a demonstration of the 
superiority of our system of government and way of life. Such a 
demonstration requires an improvement in our political be- 
havior, governmental performance and individual sense of val- 
ues. A prerequisite to this is a new and special quality of education 
and preparation. 

All of this has led in turn to an appreciation of the importance 
of trained and informed leadership, which presupposes the estab- 
lishment of education designed to produce it. There has been 
no substantial diminution in the enthusiasm for education of the 
masses but there has been creeping in a re-awakened realization 
of the value of the superior individual. At least one of our lead- 
ing foundations has expressed this in its concentration on edu- 
cation for excellence. This line of thought should certainly have 
the support of lawyers. 

Recently, the education of adults of all sorts and varieties, and 
through numerous different ways and means, has had strong fi- 
nancial support from foundations and elsewhere and has come to 
be a recognized force. It was inevitable that in this atmosphere 
the special qualifications, abilities and values of those trained 
and experienced in the law should come to be correctly appraised. 
And this has happened. A recent study to evaluate the influence 
of different groups within our population reached the conclusion 
that lawyers should be accorded a factor of fifty-seven as against 
seventeen for the next nearest group. 

To return to the post-admission education of lawyers: it has 
had a short history. I date its formal beginning from 1916, when 
some lectures were given at The Association of the Bar of the 
City of New York by lawyers who had made their reputations— 
and their money—by virtue of their expertness in certain special 
branches of the law, particularly those concerning business and 
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finance. They volunteered to put their learning and experience 
at the disposal of all who cared to come and listen. 

I like to mention this because we of that bar association are 
very proud of what it has done for the profession throughout its 
ninety years and because it has done more for my own education 
as a lawyer than any other influence, except perhaps that of the 
Harvard Law School. It was there that I first heard of legal aid 
and learned about the duty of lawyers to support and promote it. 
And it was by membership on an association committee that the 
desire for further work of a similar sort was stimulated. I mention 
this as an example of learning by doing. 

About 1932, the Practising Law Institute of New York was 
organized as a non-profit corporation. It has continued from that 
day to this to offer courses for the improvement of the com- 
petence of a great many lawyers. Fairly soon afterwards there 
was activity in other states, notably California, Wisconsin, Iowa 
and Texas, through various different sorts of instrumentalities, 
and both bar associations and law schools commenced to take an 
interest in offering educational opportunities to members of the 
bar. There was a difference in the point of view as between bar 
associations and the law schools, the former treating education 
as an association program and a stimulus to membership, while 
the latter concentrated on the educational objective. 

The war brought a special demand on the part of returning 
veterans who were badly in need of refresher courses, at the very 
least. For a while the American Bar Association operated directly 
in this field in collaboration with the Practising Law Institute of 
New York. A good deal of progress was made but, in 1947, both 
organizations approached the American Law Institute to take 
over the responsibility on a national scale. As a result, there was 
then organized the Committee on Continuing Legal Education 
of the American Law Institute collaborating with the American 
Bar Association, now known as the Joint Committee on Continu- 
ing Legal Education. This is a group of eighteen members with 
an equal number of representatives from each organization. In 
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addition, it has a professional staff consisting of a director, an 
assistant director and an office staff of seven. 

This arrangement affords an example of the value to the bar of 
a group set up for a special purpose. It should have some inde- 
pendent financing but is entitled to bar association appropria- 
tions as well as promotional support. The “organized bar,” 
whether national, state or local, cannot undertake to do well all 
the things that the organized bar should do. It is proper, there- 
fore, if not necessary, that in many cases special groups be organ- 
ized for specific purposes. Such groups can have continuity of 
membership and leadership based on qualifications regardless of 
geography or organization politics. Other examples are the Uni- 
form Commissioners on State Laws and the National Legal Aid 
and Defender Association, which, while operating independently 
with continuous management and salaried workers, have the 
publicized support of the American Bar Association. A more 
recent example is the Council on Legal Clinics, consisting of 
lawyers as well as legal educators, set up to supervise the use of 
the generous grant by the Ford Foundation, with the objective 
of broadening the horizons of law students to let them learn the 
public responsibilities of the profession. 

Until 1957 almost all of the education offered to practicing 
lawyers was designed to improve professional competence and to 
do nothing more. In the fall of that year, it was felt by many of 
those interested in the cause that something should be done to 
put new life into the movement. The formula adopted contained 
two innovations. First, putting the education offered to practic- 
ing lawyers on a somewhat professional basis through better or- 
ganization, salaried personnel and reasonable charges. Second, 
introducing education designed to equip the practicing lawyer 
to understand and meet his professional responsibilities beyond 
his primary obligation to be competent. 

A conference of representative lawyers from all over the coun- 
try was suggested by Whitney North Seymour, now President 
of the American Bar Association, and, as a result, what has 
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come to be known as the Arden House Conference, financed by 
The Fund For Adult Education, was held in December 1958. 
Over a hundred lawyers attended, and discussions were con- 
ducted for two and a half days, first in small groups and then in 
plenary session. A so-called consensus was arrived at in the form 
of a brief Final Statement. The outstanding feature of the State- 
ment was that it brought into the continuing legal education pic- 
ture for the first time, and in bold relief, the importance that the 
educational opportunities should not be aimed simply at an 
improvement in professional competence but, in addition, should 
be designed to “help the lawyer to fulfill a wide range of pro- 
fessional responsibilities: to the courts, to the administration of 
justice, to law reform, to the law-making process, to his profes- 
sion and to the public.” 

I wish that I could give some idea of the atmosphere at the 
Arden House Conference. Personally, I have never had a more 
exhilarating experience than participation in what was done 
there. There was a general feeling of camaraderie and unity in 
a joint enterprise of enormous importance to the bar of this 
country. And it is gratifying that the work done and the spirit 
generated has borne fruit during the last year and a half. Many 
state bar associations have created committees on continuing legal 
education, with membership of the highest calibre, and a good 
many of them have already arranged financing which will assure 
efficient and properly compensated administrators. 

Notwithstanding all this, some of those familiar with the his- 
tory and status of continuing legal education felt that even the 
recent recognition of the significance of education for profes- 
sional responsibility by the Joint Committee went only part of 
the way and that there was room for a new organization to carry 
the torch further. Conferences were held in the Savoy Hilton 
Hotel, New York City, last January and April, at which a state- 
ment was adopted saying, among other things: 


“We see a need for an organization, professional in charac- 
ter, adequately financed and assured of continuity. This 
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organization would prepare educational materials and 
programs and would enlist the services of the Joint Com- 
mittee of the ALI and ABA, state and local bar associa- 
tions and law schools to promote and present them. The 
content of the materials would combine instruction in 
specific techniques with discussion of public polity issues, 
in varying degrees according to the nature of the subject 
matter and the local needs.” 


The thought was that while bar associations and law schools 
can do a great deal in planning and promoting education which 
will increase competence and instruct in professional responsi- 
bility, they lack the money and the manpower to take the next 
step of educating in the discharge of public responsibilities. ‘The 
group which met in New York has been, or very soon will be, 
formally organized and there is every reason to anticipate that, 
because of the standing and ability of the individuals involved, 
adequate financing will be secured. When that has been done, 
another milestone will have been added on the path of the edu- 
cation of the bar. 

There is no clear line of distinction between what has been 
referred to on the one hand as professional responsibilities and, 
on the other hand, as public responsibilities. One way to differ- 
entiate is to contrast the responsibilities referred to at the Arden 
House Conference and subsequently stated in the Arden House 
Report with those enumerated in the memorandum prepared by 
the committee appointed by the twenty-five judges, lawyers and 
legal educators at the conferences held in New York. Among 
the former, priority was given to the responsibility of every 
lawyer to be competent to handle the professional work which 
he undertakes. Well up in the list was the obligation to partici- 
pate in the public service work of bar associations and other or- 
ganizations. Another was the obligation to work towards the 
objectives of law reform and adequate representation of the poor 
and the unpopular. On a lower level perhaps, but nevertheless 
of extreme importance to the profession and the community, 
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came the obligation of lawyers to serve on educational and charit- 
able boards and to contribute leadership of public opinion, 
whether in a wide or narrow sphere. 

The public responsibilities in the New York Statement in- 
clude among other things: (1) problems of urbanization, mean- 
ing the difficulties created by the rapid growth of cities and their 
environs and the techniques suggested for dealing with them; 
(2) juvenile delinquency, including an analysis of it and a deter- 
mination of what can be done about it both by way of cure and 
prevention; (3) international organization and the possibilities 
of an international common law; (4) local government and its 
structure, finance, organization and political ethics; and (5) com- 
parative law and an analysis of fundamental legal institutions 
and procedures in other societies and how they can contribute 
to our system of law. 

Perhaps the most that can be done to draw a philosophical 
distinction between the two varities of responsibilities is to base 
it on the proximity to or remoteness from the actual practice of 
the law. For instance, an understanding of and interest in the 
principles of the criminal law are close enough to the ordinary 
work of the lawyer to be classified as a professional responsibility 
whereas special knowledge of the problem of delinquency is suf- 
ficiently remote to be regarded as a public responsibility. ‘This 
basis of distinction also brings out the element of generality on 
one side and of specialty on the other side. Criminal law is a 
general subject, about which all lawyers should know at least 
the fundamentals, whereas delinquency is special branch of it, 
to which only a relatively small group of lawyers can be fairly 
expected to give their attention. And this illustrates another ele- 
ment of differentiation—that the discharge of professional respon- 
sibilities is apt to be less absorbing in time or effort than the 
undertaking of so-called public responsibilities. 

The nature of the distinction or even the existence of a dis- 
tinction between education for professional responsibilities and 
education for public responsibilities is not too important. Here 
we are pioneering in new territory for which no maps exist. As 
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I have indicated, the Joint Committee has undertaken to offer 
the sort of training and education to develop qualifications for 
meeting professional responsibilities as well as for doing com- 
petently the technical work of the practicing lawyer. ‘The Coun- 
cil on the Education of the Bar for Public Responsibility is de- 
signed to offer education to prepare for this further and some- 
what different field of work for which lawyers are well qualified 
but for which more preparation is necessary in the present crisis. 
It might seem that this is multiplying instrumentalities to accom- 
plish the same or almost the same objective. But, in fact, there is 
need for both the Joint Committee and the newly organized 
group. And there is no room for fear that there will be any con- 
flict between them; rather an assurance that through the coop- 
erative activities of both the whole area will be thoroughly 
covered. 

A very brief summary of the situation today in the field of 
continuing legal education is that it is good—better than it was 
ten or even five years ago—but not good enough by any means 
to meet the needs of the public and to fulfill the obligation of 
the bar. In carrying on from here, help will be needed from many 
sources. To put the first thing first, the cause of continuing legal 
education needs financial support. If, as we believe, the great 
need of the country is intelligent leadership in public affairs, 
then it seems sensible that the education of lawyers should be 
given high priority. Where, other than within membership of 
the bar, is the human material for leadership so easily identi- 
fiable, so readily available, so thoroughly receptive and so tem- 
peramentally qualified as among lawyers? 

Financial help should be forthcoming from foundations and 
other sources. And it is entirely fair and proper to ask help from 
outside the profession. Under present economic conditions, and 
particularly the existing taxation of earnings, the lawyer cannot 
be expected to accumulate funds for philanthropic uses even 
within the profession. But apart from money, the bar is willing 
and anxious to make its full contribution. Lawyers who are ex- 
tremely busy in practice will give their time in planning pro- 
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grams and preparing materials, and in distributing, explaining 
and expounding them. Law school men will do likewise and 
their schools will make their physical facilities available. 

At present law firms do far less than they should to develop the 
completeness or even the competence of their young associates 
and partners. The hope is that with the growing enthusiasm for 
better education of practicing lawyers greater attention will be 
paid to this professional responsibility, which is not only an 
obligation of the firm partners and of the profession as a whole 
but an opportunity for the firm itself to improve the quality of 
its “client serving” and its status in public esteem. 

At the same time that I make these somewhat uncomplimen- 
tary remarks about the members of law firms in general, I want 
to say that in my opinion the institution of the large law firm is 
a great asset of the profession. Briefly, the reasons are: the super- 
vision and encouragement given; the increased opportunity to 
select the particular fields of the law to which the young lawyer 
is best suited and, not too soon but not too late, to specialize in 
one of them; to have the increased sense of financial security 
because of the number and diversity of clientele and year-in, 
year-out averaging of earnings; the probability of association with 
a mature, experienced and successful lawyer and what it brings 
in cooperative work and enduring friendship. Finally, and more 
mundanely, the statistics are conclusive that, other things being 
equal, the earnings of each member of a sizable law firm are far 
greater than those of a member of a small firm or of a solo 
practitioner. 

In the final analysis, the job of making individual lawyers 
better craftsmen, stronger leaders of opinion and more effective 
public servants beyond practice is for the bar itself. While much 
that is said on the subject may seem to be directed at the indi- 
vidual lawyer and his professional and public activities, the test 
of success or failure of continuing legal education will be found 
in the accomplishments of the profession when taken as a whole. 
And that means not only bar associations and law schools; it 
extends to that conglomerate group whose sole bond in common 
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is that they have been sworn in as attorneys and counselors-at- 
law. But that is a strong bond and the group is a great group. 
Every member must recognize his individual obligation but the 
overall leadership and supervision must come from the organ- 
ized units of the profession. 

Fortunately, there is this clarification and consolation, that 
what both the individual lawyer and the entity do contributes to 
the objective. The extent to which the profession offers oppor- 
tunities to its members makes it easier for each individual law- 
yer to improve himself and to make his contribution. By the same 
token, the prompt and full acceptance of those opportunities by 
the individual lawyer makes for the better qualification of the 
profession itself in meeting its responsibilities—local, state, na- 
tional and international. 

Continuing legal education is a joint venture on the part of a 
quarter million lawyers as individuals and as an entity. ‘The first 
step is the one that is now being taken by the existing organiza- 
tions working in the field. They must have the support of the 
organized bar and the law schools. If the undertaking is to be 
successful, it must be conducted more intelligently and with 
greater concentration on efficiency than have so many past under- 
takings of the bar. For it is essential that the education offered 
be of the highest quality because, to a large extent, the willing- 
ness of both young and mature lawyers to take advantage of their 
educational opportunity will depend upon their appraisal of its 
probable value. 

I want to emphasize that a decision by a lawyer to continue 
his legal education does not require any self-sacrificing nobility 
on his part. That part of his education which is designed to 
make him more competent in his practice will, of course, bring 
its reward in more clients and larger earnings. Participation in 
the education which will stimulate and qualify for activities 
outside of practice will broaden the lawyer’s horizon and permit 
him to enjoy a fuller and happier life. 

As I have said, there is a need for interest and support from 
every member of the profession. However, there are two groups 
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of lawyers by whom participation in the opportunities offered 
them is particularly important. One consists of those lawyers who 
are at the point in their careers when they must choose whether 
to limit permanently their activities exclusively to practice or 
whether to seek to enrich their lives and benefit their fellow 
men by giving a part of their time and energy to other activities. 
I would put this point at somewhere between the ages of 45 and 
50, which means after about twenty-five years of practice. This 
is a moment for pause in the competition with fellow lawyers to 
take a look forward and make plans for the future. If those plans 
include a desire to do more than serve clients, there should be 
a willingness to seek the further education which will better 
qualify for activity in the wider field. 

The second important group consists of younger lawyers, and 
perhaps particularly of those who have just been admitted to the 
bar. Most of them will recognize that, hard as they have worked 
in college and law school, they are not full-fledged lawyers quali- 
fied for all forms of practice. Leaving aside the question of 
education for professional or public responsibilities and concen- 
trating only on education for competence as craftsmen in the 
practice of law, the question will confront these young men 
whether they have the energy and the perseverance to continue 
their education and make themselves, partly in their own inter- 
est and partly out of pride in their profession, better practi- 
tioners. And if we continuing legal educators are right in 
believing that one thing leads to another, when these young 
lawyers have perfected their knowledge of some branch of the 
law they will have acquired an interest in it which prompts them 
to broader activities, perhaps limited to the improvement of the 
law in that particular field but very likely going further in serving 
the needs of the public. The highest hope which the continuing 
legal educators cherish is that they will succeed in offering the 
younger members of the bar opportunities for their improvement 
and advancement as lawyers and as citizens, which the great 
majority of them will accept. 
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I appreciate that I have not yet explained what I mean when, 
in my title, I refer to the complete lawyer. Perhaps something 
of what I have in mind will have emerged from what I have 
already said. It is not easy to prescribe or apply any definite test. 
There is no external standard because largely the completeness 
of the lawyer is a result of his own thinking and, to a greater or 
less degree, of what I call fate. Not every lawyer can do all that 
he would like to do by way of public service and at the same 
time retain his clients or his salaried position. But there is noth- 
ing to prevent him from wanting to serve and trying to—or at 
least being alert for opportunities to serve. It is only those who 
decline to be interested in the opportunities which fate offers 
who lack even the beginnings of completeness. 

There are three kinds of public service which must be distin- 
guised one from the other: (1) part-time service which may be 
either continuous or spasmodic, (2) full-time temporary service, 
(3) full-time permanent service. This last variety I have reluc- 
tantly omitted from my definition of the complete lawyer because 
a full-time permanent public servant has ceased to be a lawyer 
except in those comparatively rare cases in which he holds judi- 
cial or quasi-judicial, legal or quasi-legal office. It seems to me 
inaccurate to include within the definition of a complete lawyer 
one who is no longer engaged in serving clients, because that is 
of the essence of lawyerhood, and also because the objectives and 
standards are different for those within the profession and those 
who hold more or less permanent public office. But this strictness 
of definition must not be taken as anything but an accolade to 
the lawyer who has given up his profession to devote himself 
exclusively to something even nearer maximum usefulness to 
the public. For those who are interested in seeing the bar become 
of the greatest possible value to the world, to do otherwise than 
acclaim a lawyer who has gone so far as to devote his whole life 
to some other form of public usefulness would be ridiculous. 
However, it is obvious that, comparatively speaking, there will 
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rest with those lawyers who continue to practice but who have 
the desire and ability to give a substantial part of themselves to 
other useful activities. 

Vaguely, the image in my mind of the complete lawyer is one 
who gives a substantial part of his time and energy wholeheartedly 
to advising and representing clients and doing it with a broader 
viewpoint than the mere self-interest of the clients, and who gives 
the rest of his time and energy, and is not limited by any union 
rules, to the sort of work in the public interest for which he is 
particularly qualified. 

Thus, for completeness, a desire to go outside the limits of 
pure practice is the first step. The next is willingness to learn 
through study or through doing. In most cases this leads to active 
service in the spirit of both usefulness in the world and enjoy- 
ment of life. At that point the lawyer has become complete so far 
as any practical definition is concerned. He may be more or less 
successful competitively in number of clients, amount of in- 
come, extent of influence or importance of position. Progression 
towards completeness as a lawyer is not a rat race. Securing cli- 
ents, business, big fees, high salary or important public offices is 
not the test. The completeness of the lawyer is to be judged less 
on the basis of what he does than on the basis of what he is. 

I will abandon philosophy and quote from the poet, Lawrence 
Hope: 


“Men should be judged not by the color of their skin, 
“The gods they worship or the vintage that they drink, 

“Not by the way they love or fight or sin 

“But by the quality of thought they think.” 
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COMMITTEE ON ADMINISTRATIVE LAW 
AGENCY HEARING STANDARDS OF CONDUCT 


This is a report on the Agency Hearing Standards of Conduct Act pro- 
posed by S. 2374, as introduced in the United States Senate on July 13, 1959. 
A proposed revision, here called A. B. A. draft, has emanated from American 
Bar Association sources. A substitute draft, here called the B. A. draft, has 
been approved by the Committee on Administrative Law, of The Associa- 
tion of the Bar of the City of New York. 

The purpose of the proposed Act, in all three versions, is to outlaw ex parte 
interviews, arguments, or communications designed to influence the deter- 
minations of commissioners and other agency members—who in general are 
politically appointed and have both policy and semi-judicial functions—and 
also of hearing officers and hearing examiners generally. 

Outlawing unethical conduct by statutory provision does not seem to be 
an altogether promising venture. However, a law directed toward particular 
conduct in a specified area is believed desirable. 

Although each makes various substantive and procedural changes, neither 
the A. B. A. nor the B. A. drafts attempts to go beyond the general frame- 
work of S. 2374. 

S. 2374 has five sections and a number of subsections. The A. B. A. draft 
is identical in arrangement. The B. A. draft has eight sections and no sub- 
sections, a number of the subsections being made separate sections. 

Each of the three drafts naturally divides into three parts in respect to 
subject matter, generally described by the below captions in this report. 
The B. A. version has recognized this division by having appropriate central 
captions, at least for the second and third parts. 


First: Proceedings Subject to Act. Notice Thereof. 


Both the B. A. and the A. B. A. drafts drop the requirement of S. 2374 
that the proceeding must be “required by law to be based upon a 
hearing record,” to make it subject to the Act. The B.A. draft and the 
A.B.A. draft retain the requirement that the proceeding be “subject to 
notice and opportunity for hearing,” but the B. A. version moves this re- 
quirement into a sentence listing types of proceedings subject to the Act. 
The B.A. draft follows S. 2374 in having no express provision for rule- 
making proceedings, which are covered only in the option given an agency 
to make any proceeding subject to the Act; it rejects as indefinite and 
impractical the A.B.A. proposal expressly referring to rule-making.—The 
B.A. draft eliminates as unnecessary the separate subsection, in both S. 2374 
and the A.B.A. version, listing proceedings etc. unaffected by the Act.—The 
B.A. draft has the Act take effect not only upon issuance of the notice of 
hearing, but at such time as any prior notice of commencement of proceed- 
ing is issued, such notice to contain a statement that the Act is applicable. 
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The B.A. draft rejects as too drastic the proposal of the A.B.A. that failure 
of a notice to contain the statement that the Act is applicable shall make the 
notice “void.” 


Seconp: Agency Members and Hearing Officers Ex Parte Communications 
Not to be Permitted, Etc.—Disclosure. 

The B.A. draft makes violation “improper,” rather than “unlawful” as 
in S. 2374 and the A. B. A. draft. It retains the penalties of disqualification 
(limited, however, to particular proceeding), censure, suspension and re- 
moval, but stiffens them by using “shall,” instead of “may” used in S. 2374 
and the A. B. A. version, and it makes the penalties apply to both types of 
violations specified. It strikes out the criminal penalties applicable specially 
to agency members and hearing officers as contained in S. 2374 and the 
A. B. A. draft, but it retains the disciplinary penalties as alone appropriate 
for quasi-judicial officers. 


Tuirp: Parties and Others. Criminal Penalties. 

The B. A. draft follows, although without Committee enthusiasm, S. 2374 
and the A. B. A. version in containing criminal penalties as against parties 
and others. Also in containing the phrase “except in circumstances author- 
ized by law” (used also in connection with conduct of hearing officers), 
which, although perhaps unavoidable, is bound to be used to establish 
exceptions not intended. 

The B. A. draft eliminates, as smacking of forfeiture, the provision in 
S. 2374 and the A. B. A. version making violation by a party or his agent 
cause for “disqualification” of the party. 
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COMMITTEE DRAFT OF BILL 
(B. A. DRAFT) 


A BILL 


To establish standards of conduct for agency hearing proceedings of record. 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, 


Sec. 1. That this Act may be cited as the “Agency Hearing Standards 1 
of Conduct Act.” 


Sec. 2. Proceedings Subject to this Act.—The following proceedings (a) 
shall be subject to this Act: (1) adjudications which by law are subject 
to notice and opportunity for hearing, (2) proceedings which by law 
are made subject to the procedure governing adjudications, and 
(3) proceedings which the agency determines at its option shall be 
subject to this Act. 


Sec. 3. Notices to Contain Statement Whether Subject to Act.—The 2(c) 
notice of hearing in each agency proceeding, and any prior notice of 
commencement of proceeding issued under agency rules, shall state 
whether the proceeding is or is not subject to this Act, citing the Act 
by its name as set forth in section 1. 


AGENCY MEMBERS AND HEARING OFFICERS 


Sec. 4. Ex Parte Communications not to be Permitted or Considered. 3 
—It shall be improper, after issuance of any notice described in sec- 
tion 3 containing the statement that the proceeding is subject to the 
Act, for any agency member or hearing officer who presides or par- 
ticipates in a decision or conduct of the proceeding to permit, enter- 
tain, or consider any ex parte interview, argument, or communication 
pertaining to his consideration or decision of such proceeding, except 
in circumstances authorized by law. 


Sec. 5. Disclosure of Receipt of Ex Parte Communications.—After issuance 
of any notice described in section 3 containing the statement that the pro- 
ceeding is subject to the Act, if any ex parte interview, argument, or com- 
munication described in section 4 is received by an agency member or 
hearing officer, he shall promptly make the same if written, or a true sum- 
mary if oral, together with a statement of the circumstances, a matter of 
record in the public file of the case with notice thereof to all parties of record. 


Sec. 6. Violations by Agency Members and Hearing Officers.—Violation 
of section 4 or section 5 of this Act shall be cause for disqualification from 
participating in the proceeding in which such violation occurred, and for 
censure, suspension, or removal from office, by any authority having the 
power to censure, suspend, or remove from office for misconduct. 
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PARTIES AND OTHERS 


Sec. 7. Communications with Intent to Influence.—It shall be unlawful, 
after issuance of any notice described in section 3 containing the statement 
that the proceeding is subject to the Act, for any person with intent to 
influence the consideration or determination of the proceeding to com- 
municate, directly or indirectly, with any agency member or hearing officer 
concerning the proceeding, except in circumstances authorized by law or 
upon reasonable notice to all parties of record. 


Sec. 8. Willful Violations. Criminal Penalty.—Any person who willfully 
violates section 7 shall be subject to a fine of not more than $10,000 or 
imprisonment of not more than one year, or both. 


ANALYSIS 
SECTION BY SECTION 


The following is an analysis and digest, in condensed form, of the three 
drafts of the proposed Agency Hearing Standards of Conduct Act, to wit: 


I.—S. 2374, the Senate bill introduced July 13, 1959, proposing such an 
Act. 


II.—The so-called A.B.A. draft which is a proposed revision of S. 2374. 


IlI.—The B.A. draft, made and approved by the Committee on Adminis- 
trative Law of The Association of the Bar of the City of New York, based 
on a consideration of both I and II, i.e., S. 2374 and the ABA draft. 


The three drafts are hereinafter referred to as I, II, and III, respectively. 

For purposes of consecutive arrangement and presentation the section 
numbers as appearing in I and II are followed here. The corresponding 
new section numbers as appearing in III, the B.A. version, are also noted. 

In this presentation the new captions and subcaptions used in III, the 
B.A. version, are not directly referred to, and they can, of course, be best 
examined in the draft of III itself. 


Section 1 (B.A. Section 1) 
Name of Act 
I. (S. 2374).—This merely sets forth the name of the proposed Act, 


“Agency Hearing Standards of Conduct Act,” which is Section 1, although 
the bill omits the section number. 


II. (A.B.A.).—This contains the same provision, except that the section is 
actually numbered section 1. 


III. (B.A.).—This is the same as II. 
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Section 2(a), First Sentence (Eliminated in B.A.; 
See B.A. Section 2)—Introductory Sentence re Applicability of Act 


I. (S. 2374).—Makes Act applicable to hearing proceedings which are sub- 
ject to notice and opportunity for hearing and are required to be based on 
a hearing record. 


II. (A.B.A.).—Almost the same wording as I, except that it strikes the 
words “‘to be based upon a hearing record,” thus making the Act applicable 
even though the hearing is not required by law to be based on a hearing 
record. 


III. (B.A.).— 


This eliminates the first sentence of Section 2(a). 

However, the controlling words “subject to notice and opportunity for 
hearing” of said first sentence are transferred to the second sentence, which, 
with other changes, becomes new Section 2 in draft III. 


Section 2(a), Second Sentence (B.A. Section 2) 
Proceedings Subject to the Act 


I. (S. 2374).—Three categories of proceedings provided for: (1) adjudica- 
tions, (2) hearings subject to adjudication procedure, and (3) hearings made 
subject to Act by agency’s so stating in the notice of hearing (designed to 
include rule-making proceedings, among others). 


II. (A.B.A.).—Adds to above three categories “rule-making proceedings 
which in the agency’s judgment are adversary in character to a substantial 
degree.”—This is accomplished by adding a sentence at the end, without an 
additional number. The numbering of category (3) is also dropped, and the 
wording changed slightly. 

III. (B.A.).— 


Reverts to the basic wording of I and its three numbered categories, i.e., 
with no express reference to rule-making. 

However, category (1), adjudications, has the additional words “which by 
law are subject to notice and opportunity for hearing,” almost literally taken 
from the first sentence eliminated by III, as already noted. 

Moreover, category (2) now refers to “proceedings,” rather than “hearings 
of record.”” The substituted word is regarded as more accurate in the con- 
text of III. 

Category (3) still gives the agency the right to make other proceedings 
(including, inferentially, rule-making proceedings) subject to the Act, but the 
word “option” is used to make it clear that the agency has a free choice in 
the matter and thus to minimize unnecessary appeals from its determination. 

Category (3) is also changed to eliminate the mandate on the agency to 
indicate its option in the notice of hearing, but only because this is now 
covered in a subsequent provision of III (new Section 3). 

The provision is renumbered as Section 2, instead of Section 2(a). 
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Section 2(b).—(Eliminated in B.A. Version) 
Proceedings, etc. to which Act is not Applicable 


I. (S. 2374).—Four such categories are stated: (1) agency actions, adminis- 
strative or executive in character, (2) administrative rulings or interpreta- 
tions not subject to hearing, (3) investigations, and (4), rule-making proceed- 
ings (except as covered indirectly at the agency’s option). 


II. (A.B.A.).—Contains the same four categories as I, except that category 
(4) is rephrased so as to cover rule-making as expressly provided for by II, 
supra. 


Ill. (B.A.).— 


Section 2(b), of both I and II, is entirely eliminated as unnecessary, par- 
ticularly under the rewording and rearrangement of III generally. 


Section 2(c)-(B.A. Section 3) 
Notice to State Whether or Not Act Applicable 


I. (S. 2374).—So provides, i.e., that the notice of hearing should state 
whether or not the proceeding is subject to the jurisdictional section of the 
Act, referring to the section by number. 


II. (A.B.A.).—Provides the same as I in almost identical language.—How- 
ever, it adds a new sentence, providing that failure to so state shall make a 
notice of hearing “void.” 


Ill. (B.A.).— 


In general, follows I, the S. 2374 version. 

However, requires the statement of applicability to be contained also in 
any “prior notice of commencement of proceeding,” not merely in the notice 
of hearing. 

Eliminates the provision of II that failure to contain the required state- 
ment shall make the notice of hearing “void.” The proposal is regarded as 
too drastic, and liable to invalidate a completed proceeding on a technicality. 

Provides that the required statement refer not only to the section specified 
in I and II but that it refer to the Act as a whole, and by its name, Agency 
Hearing Standards of Conduct Act. This is regarded as being more informa- 
tive than a possible statutory citation and also as advertising the existence 
of statutory standards of conduct. 

The provision is renumbered as Section 3, instead of section 2(c). 


Section 3 (B.A. Section 4) 
Hearing or Considering Ex Parte Communications-Outlawed 


I. (S. 23'74)—Makes it “unlawful” for any agency member or hearing officer 
to receive or consider ex parte communications pertaining to his considera- 
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tion or decision, “except in circumstances authorized by law” or upon notice 
to all parties. 


II. (A.B.A.)—Provides the same as I, in much the same words.—However, 
inserts new wording at the beginning, i.e., restricting applicability to after 
the proceeding has been noticed for hearing; this conforms to a similar pro- 
vision in old section 4(a) of I and II—Also adds wording at the end for- 
bidding agency member or hearing officer “to receive any communication 
without promptly disclosing the same,” as already required in a subsequent 
provision, old Section 4 (new Section 5). 


Ill. (B.A.)— 


In general follows I, although uses the word “improper” instead of “un- 
lawful,” as explained below. 

Follows II, generally, in restricting applicability so as to commence with 
notice of hearing. 

However, contains additional wording commencing applicability even 
with a prior notice of commencement of proceeding, conforming with related 
change supra (B.A. Section 3). 

Eliminates the new wording of II at the end, “to receive any communica- 
tion without promptly disclosing the same” etc., as being a duplication of 
the subsequent provision as to non-disclosure contained in all three drafts 
of the proposed Act, i.e., in Section 4(a) of I and II, and new Section 5, of III. 

As stated above, III changes to “improper” the word “unlawful” used in 
both I and II in connection with violation of the Act by agency members 
and hearing officers. The word “improper” is consistent with the disciplinary 
penalties provided for in all three drafts, I, II, and III. The additional 
criminal penalties imposable against agency members and hearing officers, 
under I and II in a subsequent section, are rejected by III as inappropriate, 
as appears below. 

The new language accomplishing the above is: “It shall be improper 
after issuance of any notice described in Section 3 containing the statement 
that the proceeding is subject to the Act * * *.” This means that a notice 
must contain the statement that the Act is applicable—before the permitting 
or considering of ex parte communications becomes improper. 

The provision is renumbered as Section 4, instead of Section 3. 


Section 4(a)—(B.A. Section 5) 
Disclosure of Receipt of Ex Parte Communications 


I. (S. 2374) By Agency Members and Hearing Officers—Provides for dis- 
closure, making same a “matter of record in the public file of the agency” 
with notice to parties; applicability commences with notice of hearing. 


II. (A.B.A.)—Contains the same provisions as I. However, adds a new 
sentence at the end: “No such ex parte communication or information shall 
be considered in the proceeding unless the same shall have been duly 
admitted in evidence.” 
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Ill. (B.A.)— 


Follows I with slight changes: 


Applicability commences not only with notice of hearing, as provided 
for in I and II, but with any prior notice of commencement of proceeding. 
This is consistent with prior changes in I1I—including specific language 
making commencement of applicability dependent on statement in notice 
of applicability of Act. 

Substitutes the words “if any ex parte interview, argument, or communi- 
cation described in”—repeating the identical words used in the prior section 
referred to--in place of the corresponding words used in I and II. This 
makes consistent the language of the two sections. 

Provides that the papers making the disclosure be placed in the file of the 
“case,” rather than the file of the “agency.” 

Eliminates the proposed new sentence of II outlawing ex parte communi- 
cations. The proposed new wording duplicates prior wording in Section 3 
(B.A. Section 4). The exception in the proposed new wording, “unless the 
same shall have been duly admitted in evidence,” adds nothing not implied 
in law. 

The provision is renumbered Section 5, instead of Section 4(a). 


Section 4(b)—(B.A. Section 6) 
Disciplinary Penalties. Failure to Make Disclosure. 
Agency Members and Hearing Officers 


I. (S. 2374)—Provides that failure to make the “disclosures” required “may 
be cause for disqualification, censure, suspension, or removal from office.” 


II. (A.B.A.)—Provides the same. However, substitutes the words “the dis- 
closure” in place of “disclosures.” 


III. (B.A.)— 


In effect provides, by referring to two sections instead of one, that said 
disciplinary penalties shall apply not only to failure to make disclosure, but 
also to permitting or considering ex parte communications. 

Provides that violation “shall” be cause, instead of “may” be cause. This 
is to compensate somewhat for striking out, by III, of the criminal provision 
in subsequent section of I and II. 

Clarifies the stated “disqualification” penalty by using the words “shall 
be cause for disqualification from participating in the proceeding.” 

Clarifies the “censure, suspension, or removal from office” penalty by 
adding the words “by any authority having the power to censure, suspend 
or remove from office for misconduct.” 

Renumbers the provision as Section 6, in place of Section 4(b). 
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Section 4(c)-(No Corresponding B.A. Section) 
Criminal Penalty. Willful Violations by Agency 
Members or Hearing Officers 


I. (S. 2374)—Provides for $10,000 fine, one year imprisonment, or both. 

II. (A.B.A.)—Provides the same. 

III. (B.A.)— 

Eliminates this criminal penalty entirely. It is regarded as undignified and 
inappropriate to provide for a special criminal penalty applicable to semi- 
judicial officers, tending to suggest an immediate distrust of the very indi- 
viduals selected to administer justice. 

There is no section in III corresponding to section 4(c). 


Section 5(a)—(B.A. Section 7) 
Ex Parte Statements by Parties and Others 
with Intent to Influence 


I. (S. 2374)—After notice of hearing such “ex parte” statements made un- 
lawful “except in circumstances authorized by law” or “upon reasonable 
notice to all parties on record.” 

II. (A.B.A.)—Same as I. 

III. (B.A.)— 

Follows I and II with slight changes: 

Provision is made effective after notice of commencement of proceeding. 
not merely after notice of hearing—consistent with changes by III noted 
supra, particularly new Section 4, the opening words of which as quoted 
above are repeated, i.e., making applicability commence with statement in 
notice. 

Words “ex parte” omitted as duplication of words “except * * * upon 
reasonable notice to all parties of record,” which already appear at the end 
of the provision. 

Words “except in circumstances authorized by law” retained. Although 
this may be a dangerous escape-hatch, some such provision is perhaps 
unavoidable. 

The provision is renumbered Section 7, instead of Section 5(a). 


Section 5(b)—(B.A. Section 8) 
Criminal Penalty for Willful Violation by Parties and Others 
I. (S. 2374)—Violation punishable by $10,000 fine, one year imprisonment, 
or both. 
II. (A.B.A.)—Same as I. 
III. (B.A.)— 
Same as I and II. 
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However, the provision is not endorsed with any particular enthusiasm as 
to the value of criminal penalties for the purposes of this type of legislation. 

Although members of Congress are covered by these criminal penalties the 
repeated use of the phrase “except in circumstances authorized by law” 
obscures applicability to them. 

The provision is renumbered as Section 8 in place of Section 5(b). 


Section 5(c)—(No Corresponding B.A. Section) 
Violations by Parties and Others 


I. (S. 2374)—Provides that violation by a party or “anyone acting for or 
in his behalf, shall be good cause, in the agency’s discretion, for disqualifica- 
tion of such party.” 


II. (A.B.A.)—Contains same provision except that it adds at the end the 
words “in that proceeding.” 


Ill. (B.A.)— 


Eliminates entirely this provision for “disqualification” of a party. The 
provision might deprive a party of a property or quasi-property right, and 
smack of forfeiture frowned on by our law. It might adversely affect con- 
sumers, not to mention stockholders and bondholders in rate and route cases. 
It could deprive Social Security and other benefit claimants of benefits made 
available by law. The provision is particularly onerous since the penalty may 
flow from an act other than by the party himself, i.e., someone acting “for 
or in his behalf.” 

As already indicated, there is no section in III corresponding to Section 
5(C)- 
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